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TO : Bob W .  WcKatt, E s q .  
c i t y  A t t o r n e y  
c i t y  df Locii 

F R O 3  ; Karl: I .  \ ? e i n b e r g e r ,  E s g .  anci D a n i e l  F. Selni, Esq. 

You h a v e  r e q u e s t e d  our advice o n  whether the City 
of Lodi shoulti petition for r e h e a r i r j g  i n  t h i s  matter a n d ,  i f  
m a t  pe t i t i o r .  were denied, p e t i t i o n  zhe Suprene Court f o r  
review. Gur conclusions a r z  2 s  follows: 

(1) >?e bel ieve t h a t  the C i t y  should p e t i t i o n  f ~ r  
r e h e a r i n g  i n  the C o c r ' i  of Appeal .  

( 2 )  We believe t h a t  a p e t i t i o n  f o r  review with 
t h e  Supreme Court is u n l i k e l y  to have much chznce of 
success. We advise, however, c h a t  110 final decisiort be made 
zt this time regarding a n y  p e t i t i o n  for review until f u r t h e r  
d i s c s s s i o n s  a r e  undert ,?kpr!  w i t h  cour.sel for the L.Z.F.E.  
Conmit ' ;ee concerning the C i t y  I s  liability f@r a t t c r r l ey ' s  
fees. 

A s  you know, the Cour t  oF Appeal affirmed the 
.I---- i . a l  court's ju6gnenZ i n v ~ 1  i 2 a t i n g  ?4easure A. \ge believe 
t h a t  a r e q u e s t  tc t h e  Court for rehezz- ixq  is a p p r o p r i a t e  for 
t ' ~ "  reasons. First, i n  t h i s  case  t h e  C i t y  did not: take the 
pos iY loz  t h z t  !Leasure A s.r, its facc presen ted  no possibility 
cf r: zcnflict w i t h  stzte annexat ion  lzw. R a t h e r ,  t h e  C!-ty 
argued t h a t  it had c3ristrcrei t h e  measure  ir. such a $lay zs  to 
avoid a n y  c o n f l i c t .  We cizeci w e f l - e s t a b l i s h e d  case lakt t o  
the C o u r t  that if ar! i n i t i a t i - J e  can be c o n s t r u e d  t~ xpho2.a 
its c c n s t i t u t i . r - n z l i t y ,  the C o u r t  n u s t  do so .  

. .  T h e  C o u r t  ' s apiii;c~. , hot!evsr I neve r  ad< :esse.-; 
wkether t h e  iitncjuage of I~; . ;ezsur~ A cocld supi>or t  the City's 
c o n s t r u r t i o ~ i ,  I n s t e e d ,  t h e  . .  ZO'JL-~ s i m p l y  re26 t h e  iang'3.age 
of pc?.rzgrnph five of t h e  i n i t i a t i v e ,  cit.i-.d - .  selectez 
l e q i s l e t i u e  h i s t o r y ,  
zzaning. 

a n d  r e a c h e d  a c c n c ~ u s ~ o i i  on i t s  
It nade n.c rfforz tz d c t e r m i r t e  c!he-,her- t h e  si!ecsurt? 
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caul< be interpreted to preserve its constitutionality. We 
believe t h a t  t h i s  failure is a serlocs f la t :  ir. the cpinfon 
that should be brc jugnt  to the C s u r t ' s  ZttentFon. The 
Ccurt's f a i l u r e  to address  the C i t . y t s  c o n s t r u c t i o n  is 
p a r t i c u l a r l y  t r o u b l i n g  i n  light of the fact cha t ,  at the 
ora l  a rgumPnt ,  t h e  j t is t ices  emphatically r a i s e d  t h i s  
p r i n c i p l e  of i n t e r p r e t a t i s n  .i questiocs to the p a r c i e s ,  

Secofidly, the Courc's o p i i i i ~ n  seexs to state t h a t  
c i t i z e n s  have no FOiieI- to recj-ire voter- aF=prs-Jal cf generzl 
~ L Z Z  measures a ~ i i  t o n i n g  ordinances. TTL i s  s t a t e n e n t  1s 
overbroad and  seeming ly  i n  direct ccnfiict w i t h  other 
pu'nlished c o u r t  of a p p e a l  opinions. I n  at l e a s t  one o t h e r  
c a s e ,  tlie court u p h e l d  ar. i n i t i e t i v e  t h a t  required the 
vo';ers cf a city 1;s appro-:? a l l  subsequent a n e n d m e n t s  to the 
l a n d  use  element of t h e  city's general plan. 

In l i g h t  of t h e s z  k rm points, :.:e h e l l e v e  t h a t  a 
petiticn for r e h e t r i n g  is -~:?..ra!:te.ed and s h o u l d  be filed. 
& a f t  of the petition is a t t a c h e d  to this sieinorandun. I n  
order. f a r  it to be filed, it m u s t  be sentz. to the C o u r t  on 
Thursday, September 2 1. 

review, we do not believe that a pet i t ior .  for review is 
wzrrzntoc) .  O b t a i R i i ? ?  a ?rant cf rev iew  Fn civ i l  cases 2t 
this time is very difficult, and this case presents no 
issues of clear state;:iae i n p r t a n c e  t h a t  night cause t h e  
r su r t  t o  grant revie$:. 
prczedcres, 
w i t h  settled case law 3;: t h ~  p o i n t .  'T'iius, o b t a i n i n g  rev iev  
would be difficult. 

E. 

1;7itn respect t c r  petitioning t h e  S:rprene Court :  for 

'ecacse t h e  cese concerns annexation 
t h e  o?ir.ion OTI its faze is a r g u a b l y  cs r i s i s tan t  

D?S/ j t 
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PETITIOH FOR I;IEHEARIl?G 

Appel lank c i t y  of Lodi respectfully p e t i t i c n s  the Coart 

The C o t i r t  hea rd  era1 argurrent 'CCJ g r a n t  r ehea r ing  i n  t h i s  m a t t e r .  

on March 2 2 ,  1988 and  i s s u e d  i t s  opfnicrl on September 6 ,  1989. Xn 

that cplr i ion the Court concluded t h a t  t h e  i n i t i a t i v e  in question, 

Eeasure  A ,  conflicted w i t h  s t a t e  annexation law and therefore is 

i nva l i c? .  

Appel lant  respectfully subni t_s  t h a t  t he  Court s h o u l d  

$ran t  i ts petition for two reasai-is. F i r s t )  t h e  Ccurt's opinion 

conflicts with t h e  fundamental principle f o r  - , o n s t r u i n g  

initiatives: i f  t h e  meascre CBR be i n t e r p r e t e d  to preserve its 

constitutionality, it m u s t  be so i n t e r p r e t e d .  i n  the present case, 

i. 



reads as fo1lot:s: "Eefore l a n d  i n  tile G r e e n  5e l t  clree. can be 

anr,exed by the City i f  : s i c !  L o d i ,  2s amer,dziont to t h e  City's ianrf  

Use E l e m e n t  of the G e n e r a l  Plar? z u s t  be xade and approved by a 

m a j o r i t y  of the pecple v ~ t i i n q  in a [ c i t y w i d e j  e l e c t i o n . "  The Court 

dstermined t h a t  t h i s  p r o v i s i o n  v a s  i f i  c o r i f l i c t  with state 

annexation law.  It concludec! that 1:nder The provision, 

J- Lhe anne%ation to g? forward;  a n e g a t i v e  Vote s t s p s  proposed 

annexa t ion  i n  its t:-acks. If S l i p  O p i n i o n ,  11; 

( 2 )  "If the electorate do,:eats a:: amendment to the l a n d  

use  element cjf the g e n e r a l  p l z ~ ,  t h e  initiative o r d i n a n c e  2Grb ids  

annexa t ion  regereless of 3. U F C G  directive to a n n e x  t h e t  is b i n d i n g  

on the C i t y  Sy rebson of s t a t e  sEztutes.II Id. a t  3.2; aild 

(3) '* [ T l h e  initiative orc?inance c o n f l i c t s  w i t h  s t a t e  

annexa t ion  statutes by fcrbfd5icg ar,  a r m e x a t  i o n  d i r ec t ed  by the 

LE.FC3 if the vo te r s  r e j e c t  a:-. 3:r;i~ndc;ent cf r h e  l a n d  u s e  element of 

the genera l  p i an .  " -- Id. az 14. 

2 .  
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s u b s t a n t i v e  provisio: i  ea.po.nering the C i Z y  tc blccic annexations. In 

other  words,  the City f o i - ~ s n x  the gcssibility t h a t  t h e  c o n f l i c t s  

cited by the C o u r t  cocia ccc~r tinc! interpreted the measure to avoid 

them. 

The C o u r t ' s  o p i n i m  never asdresses xhether  such a n  

jnterpretation of t h e  l a n q u c y e  is poss ib l e .  

on review of i n i t i a t i v e s  p l s i h l y  r e q u i r e s  the Court to i n t e r p r e t  

yet s e t t l e d  case law 

Measure A ' s  lanyuaae to preserve i t s  consticut.  

Supreme Court enphasized e a r l i e r  this y 

Deukmeiian, 4 8  Cal. 3d 6 0 5 ,  614 (1989), a n  initiative ~ u s t  be 

upheld u n l e s s  its  u n c o n s t i t u t i o n t l l t y  "clearly,  positively, and 

::cmistakaSly appears.  I' 

Communicat ions,  Inc, v .  Cizv of w a l n u t  Creek, I C a l .  App. 3d _, I 

I n  a d e C i S i O i I  filsd just l a s t  week, Lesher 

t 

89 Daily Joui-nai  CAR 11672 (filed Septennber- 14, 1 9 6 9 )  , the Court of 

3 .  



evidence in the record a n 5  r h e  1 q i s l a t i v e  k i s t o r y  of the ;r,easEre 

which supports the City’s i : : terpretacion. 

The C i t y  presentcci u n c o n t r a d i c t e d  ev idence  t h a t  it had 
, 
I adopted E construction of I.:ezsure A to fivoi3 the constitutionai 
I 

d i f f i c u l t i e s  c i t e d  by the C c u r t .  9y failing to examine tne 

initiative i n  light of t h i s  evj.c-ace, I .  the C o u r t ’ s  opinion conflicts 

w i t h  settled law on the i n t e rp re t a t i s r i  of i n i t i a t i v e s .  

held t h a t  t h e  citizens dc. psssess sush ps::er. In Lee v.  C i t v  of. 

, ’t .  
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improperly i nvoked  t h e  referendum power w i t h o u t  conplying w i t h  t h e  

proceci~res f o r  r s f e r e r i da  set f c r t h  i n  t h o  E i e o t i i o n s  Code. 

Cocrt disagreed, finding " n o  difference between a n  i x i t i a t i v e  

o r d i n a n c e  which precludes a n  amcndnent and one I.chich permits 

The 

5 .  
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requests that the Court s h o u l d  g r a n t  its petitiort f o r  r e h e a r i n y  i n  

the present case and ap;jlp this prir!ciple to Keasure A .  

nss>ectfuily submitted, 

DATED : 

i 

E y  
DAXI’IEL P. SEU.:I 

h .+c -Lcrrleys for Respondent/~pFeilant 
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